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BRIDGES, J.,, FOR THE COURT:

PROCEDURAL HISTORY
1. On August 26, 2003, Roy Sumler sued East Ford, Inc. in the First Judicia Didtrict of the Hinds
County Circuit Court. Sumler raised causes of action for breach of contract, fraud, and intentional or
recklessinflictionof emotiond distressbased onatransactionwithEast Ford. Thecircuit court conducted
atrid onthe matter ondune 1 - 3, 2004. After Sumler presented hiscase-in-chief, East Ford filed amotion

for a directed verdict. The circuit court took East Ford's motion under advisement. East Ford then



presented itscase. After both Sdesrested, thecircuit court granted East Ford’ smotion for directed verdict
and entered judgment accordingly. Aggrieved, Sumler gppeds and raises five issues, listed verbatim:

l. DID THE TRIAL COURT ERR BY FINDING THAT EAST FORD WAS ENTITLED TO
REPOSSESS THE VEHICLE?

1. DID THETRIAL COURT ERRIN DIRECTINGA VERDICT FOR THE DEFENDANT ON
THE ISSUE OF FRAUD?

1. SHOULD THETRIAL COURT HAVEDIRECTED A VERDICT FORTHE PLAINTIFF ON
THE ISSUE OF FRAUD?

V. DID THETRIAL COURT ERRIN DIRECTINGA VERDICT FOR THE DEFENDANT ON
THE ISSUE OF INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS?

V. DID THE TRIAL COURT ERR IN DETERMINING THAT THE ISSUE OF PUNITIVE
DAMAGES SHOULD NOT GO TO THE JURY?

Finding no error, we affirm.
FACTS

12. On January 2, 2003, Roy and Detrice Sumler visted East Ford and shopped for a new car.
Interested in @ 2003 Ford Expedition, the Sumlers submitted a loan gpplication.  According to Sumler,
Torrey Williams asdesmanwith East Ford, filled out Sumler’ sloan goplication in Sumler’ sname. Sumler
reviewed the loan application and Sgned it. Afterwards, Williamstook Sumler’ sloanapplicationto Daryl
Knox, East Ford' s finance manager. Sumler claimed that Knox added information to hisloan application.
I nparticular, Sumler aleged that K nox fasfied Sumler’ s gpplicationto show Sumler had additiona income.
That is, Knox changed Sumler’ sgpplication to show that Sumler, inadditionto hisincome fromwork, also
received $1,313 each monthfromthe Veterans Administration. Sumler never served in the military, and

never received benefits from the Veterans' Adminidration. Additionaly, Sumler dleged that Knox aso



created a phony satement purportedly sent to Sumler from the Department of Veterans Affairs. Tha
gatement indicated Sumler actudly received those benefits listed in hisloan gpplication.

113. Rodney Cummins, East Ford's controller, was East Ford's corporate representative at trial.
Cummins testified that Knox implicated Sumler in the forgery. Cumminstestified that East Ford never had
auffident proof to turn Knox over to authorities for fraud. Still, Cumminstegtified that he terminated Knox
for fasifying company information.! In any event, Knox submitted Sumler’s forged loan gpplication and
fdse statement to finance companies. Approved for financing, Sumler sgned apromissory note and drove
the Expedition home.

14. Capita One Auto Finance purchased Sumler’ s promissory note from East Ford. Duringthecourse
of East Ford's ownership of Sumler’s note, Sumler made at least three timely payments to Cepital One.
In March of 2003, Capita One audited East Ford’s accounts and found up to twenty-five instances of
fagfied gpplications among those that originated from East Ford. Capital One notified East Ford and East
Ford agreed to buy back those loans, including Sumler’s. Capita One refunded Sumler’s three note
payment. Sumler never tendered those payments to East Ford or anyone ese.

5. After East Ford repurchased Sumler’sloan, it sold the loan to Financia Services of Missssppi.
Rodney Cummins, East Ford's controller and its corporate representative at trial, admitted that Sumler’s
loan could have remained with Financid Servicesfor the duration of theloan. However, East Ford risked
exposure to liahility if it dlowed Sumler’ sloanto remainwith Financid Services. East Ford sold the loan

to Financid Services“withrecourse.” That is, if Sumler defaulted onthe loan, East Ford would have been

'Sumler dleged that Knox intended to increase the likelihood that a finance company would
gpprove aloan for Sumler, thereby increasing the chance that East Ford would make the sale.
Cummins testified that such behavior isacommon practice in the new car indudry.
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lidbleto Financid Services. Based on that possibility, East Ford bought back Sumler’ sloan from Financid
Services.

96. East Ford wanted Sumler to 9gn a new contract with Capitol One. East Ford submitted loan
goplications on Sumler's behdf. Sumler began to receive communications in the mail. Those
communications were from finance companies regarding those gpplications sent by East Ford.

17. Financid Services sent Sumler a notice on April 11, 2003. By that notice Financia Services
informed Sumler that it had bought Sumler’s loan. Capitol One subsequently refunded Sumler’s three
payments. On April 23, 2003, Sumler contacted East Ford to find out where he should send his note
payments. Detrice telephoned Financia Servicesto find out where to send the loan payments. Thefirst
time she cdled, Financid Servicestold her it did not have her loan information yet. The second time she
cdled, Financid Servicesinformed her that East Ford had repurchased the loan. Financia Servicestold
Detrice to contact East Ford regarding the loan.

118. Detrice caled East Ford and spoke to Joe Smith, one of the managers of East Ford. Smith told
Detrice that Sumler’s contract was “incomplete.” Further, Smithtold Detrice that Sumler needed to sign
more papers. Sumler and Detrice went to East Ford and met with Smith.  Smith told them that Sumler
“logt” his financing because his contract was incomplete. Smith went and got Leo Wilson, who aso told
the Sumlers that the contract was incomplete.

T9. On May 1, 2003, Kirk Bevins, another East Ford manager, called Sumler and asked Sumler to
cometo East Ford. The Sumlers went to East Ford on May 2, 2003, and met with Smith again. Smith
showed Sumler documents from Capitol One. Those documents indicated that Capitol One approved
Sumler for anew loan. The documentsreflected alower loan amount and ahigher interest rate. Smithadso

told Sumler that Sumler would have to put additiona money down, because East Ford would not absorb



the difference between the new loan and the old loan. Smith told the Sumlersthat they could not leavethe
loanwith Financid Services. Under the second Capitol One contract, Sumler would have had to pay $462
for seventy-two months. By the terms of the first contract, the Sumlers were obligated to pay $584 for
seventy-two months.

110. Meanwhile, Sumler never paid any amount onthe Expedition. That is, whilethe Sumlerspaid three
payments to Capital One, Capitd One refunded those payments. The Sumlers never paid any payment
after that. On duly 10, 2003, East Ford told Sumler that East Ford had aright to repossess the Expedition.
Sumler returned the Expedition to East Ford. Aggrieved, Sumler gppedsto this Court.

ANALYSS

DID THE TRIAL COURT ERR BY FINDING THAT EAST FORD WAS ENTITLED TO
REPOSSESS THE VEHICLE?

11. Inthisfirdissue, Sumler damsthat the drcuit court erred in finding “[i]t's dear from the evidence,
aswell as by law based onthe evidence, that East Ford was entitled to either repossession of the subject
vehide or avoluntary return of the car by the plaintiff.” According to Sumler, thecircuit court’ sfinding was
contrary to the evidence.

12.  Assuming, for the sake of argument, that Sumler is correct and the dircuit court erred when it held
that East Ford was entitled to repossess Sumler’ s Expedition. Evenunder that assumption, thefact remains
that East Ford did not repossess Sumler’s Expedition. According to the record, East Ford told Sumler
that Sumler would either have to (8) enter into a subsequent contract, (b) return the Expedition to East
Ford, or (c) expect East Ford to repossess the Expedition. Sumler returned the Expeditionto East Ford.

East Ford never repossessed the Expedition.



113.  Thoughhisargument heading doesnot suggest so, by the substance of his argument, Sumler actudly
argues that the circuit court erred when it did not find that East Ford should be bound by the origind note,
procured through Knox’sfraud. Thisis clear by Sumler’s suggestion that East Ford hindered Sumler’s
ability to pay on the note. However, it isimportant to note that a contract procured by fraud is voidable.
Allen v. Mac Tools, Inc., 671 So.2d 636, 642 (Miss. 1996). The evidenceisundisputed that East Ford
was unaware of and did not sanction Knox's fraud in procuring favorable lending on behdf of East Ford
customers. Thisisevident by (1) East Ford' srequirement that dl employeessign sworn affidavitsthat they
would not commit fraud, (2) East Ford'sinsstence that dl employees record loan closings, and (3) East
Ford' s decision to terminate Knox.

114.  Itisasoundisputed that East Ford, rather thanplacing Sumler’ snote with Capital One, was forced
to reacquire Sumler’s note. After Financial Services bought Sumler’s note, East Ford was forced to, in
effect, cosign for Sumler’ s note, because Financid Services bought Sumler’ s note “with recourse” That
meant that Financid Services could hold East Ford lidble for Sumler’ sdefault. The evidence is undisputed
that East Ford was unwilling to accept thet additiond liability.

115.  Without a doubt, no evidence suggested that Sumler procured the loan by fraud, but likewise, no
evidence suggested East Ford did either. Thus, even if we could say that the drcuit court erred when it
held that East Ford had aright to repossess the Expedition, which never occurred, we could not say that
East Ford did not have the right to mitigate itsown lidhility. So, while Sumler dlegesthat East Ford could
not force Sumler to enter into a subsequent contract, neither could Sumler force East Ford to abide by a
contract procured through fraud, but none of its own.

16. Thefact remainsthat East Ford did not repossess Sumler’s Expedition. We resolve this issue not

on the basis of our andyds of the voidability of contracts procured by fraud, we Smply note that for the



sake of congderation. Weresolvethisissue based on thefact that Sumler complainson the basis of anon-
event. East Ford citesMcGowan v. McCann, 357 So.2d 946, 950 (Miss. 1978) for the propositionthat
the Missssppi Supreme Court “ cannot consider mattersnot properly apart of therecord.” It followsthat,
based on the record before us, no reversble error results. Therecord clearly demongtratesthat therewas
no evidence East Ford repossessed Sumler’ s Expedition.

1. DID THETRIAL COURT ERRIN DIRECTINGA VERDICT FOR THE DEFENDANT ON
THE ISSUE OF FRAUD?

717. Inthisissue, Sumler chalenges the circuit court’s decision to grant East Ford’'s motion for a
directed verdict onthe issue of damages. The dircuit court granted East Ford’ smotionfor adirected verdict
on the bassthat Sumler falled to prove damages “proximady caused by the incident involved with the
fraud.” Here, Sumler suggests that the jury should have been alowed to consider damages due to loss
of use and for emotiona distress.

118. As mentioned, Sumler gppeds the circuit court’s decision to grant East Ford’'s motion for a
directed verdict. When asked to review atria judge's decision to grant a directed verdict, this Court
conducts a de novo review. Tucker v. Riverboat Corp. of Mississppi, 905 So.2d 741 (16)
(Miss.Ct.App. 2004). If wefind that the evidence favorable to the non-moving party and the reasonable
inferences drawn from that evidence creates a question for the jury, then wemust reversethetrid court’s
decison. Id. That is atrid court should submit anissue to the jury only if the evidence creates a question
of fact over which reasonable jurors could disagree. |Id.

119. Sumler claims that the circuit court should not have granted East Ford's motion for a directed
verdict on the issue of Sumler’s cause of action for fraud. To demondtrate a primafacie case of fraud, a

plaintiff must show, by clear and convincing evidence, (1) arepresentation (2) that isfdse (3) and materid



(4) that the speaker knew wasfdseor wasignorant of the truth (5) combined withthe speaker’ sintent that
the listener act on the representation in a manner reasonably contemplated (6) combined withthe listener’s
ignorance of the satement’ sfdsty (7) and the listener’ s reliance on the statement as true (8) with aright
to rely on the statement, and (9) the listener’ s proximate injury as a consequence. Southeastern Med.
Supply, Inc. v. Boyles, Moak, and Brickell Ins. Inc., 822 So.2d 323 (139) (Miss.Ct.App. 2002).
120. A plantiff must prove fraud by clear and convincing evidence. Id. Clear and convincing evidence
IS

that weight of proof which produces in the mind of the trier of fact a firm belief or

conviction as to the truth of the dlegations sought to be established, evidence so clear,

direct and weighty and convincing as to enable the fact finder to come to a clear

conviction, without hesitancy, of the truth of the precise facts of the case.
Travelhost, Inc. v. Blandford, 68 F.3d 958, 960 (5th Cir. 1995) (citations omitted). Clear and
convincing evidence is such a high standard that even the overwhelming weight of the evidence does not
risetothesamelevd. Inre C.B., 574 So.2d 1369, 1375 (Miss. 1990).
721.  According to Sumler, the crcuit court should not have granted East Ford’ s motion for a directed
verdict because Sumler presented a question for the jury as to whether Sumler presented clear and
convincing evidence of damages resulting fromloss of useand emotiona distress. We address those two
forms of damagesin turn.

A. Lossof Use

722. Sumler arguesthat the drcuit court falled to consider hisloss of use of the vehicle. Citing Robinson
& Patterson v. Goings, 63 Miss. 500 (1886), and Commercial Credit v. Spence, 184 So. 439 (Miss.

1938), Sumler clams that the jury should have been adlowed to assign a vaue to Sumler’s loss of

transportation.



123. East Ford disputes Sumler’sclaim to loss of use and points out that Sumler paid nothing for the
Expedition and drove it nearly 15,000 miles over asx- monthperiod. East Ford distinguishes Robinson
and Spence. Both cases involve wrongful repossession of property, but East Ford did not repossess the
Expeditionbecause Sumler returned it. East Ford dso suggeststhat Sumler cannot suffer damagesfor loss
of use of property he did not own. In both Robinson and Spence, the owner’ s property was seized and
detained, while in Sumler’s case, he did not own the Expedition and East Ford did not repossess it.
Further, in Robinson, the defendant’ s employee was considered an agent of the defendant. Here, Knox
was not East Ford' s agent because Knox directly violated company policy.

B. Emotiona Didress
7124. Sumler dso clamsthat the jury should have been dlowed to consder his damages for emotiond
distress. A plantiff dleging fraud may recovery damagesfor emotiond distressand mentd anguish. Cook
v. Children'sMedical Group, P.A, 756 S0.2d 734 (124) (Miss. 1999) (ating T.G. Blackwell Chevrolet
Co. v. Eshee, 261 So.2d 481, 485 (Miss.1972)). There are well-defined standards for an award for
damages semming from emotiond distress.
925. If a defendant’s conduct is outrageous, the plantiff is not required to prove an injury to recover
damages for infliction of emotiond distress or mentd anguish. Wilson v. General Motors Acceptance
Corp., 883 So0.2d 56 (1135) (Miss. 2004). Rather, it isthe nature of the defendant’ s act that judtifies the
award for compensatory damages. |d. at (34). The seriousness of the consequencesisirrdevant. Id.
Thus, a plantiff who wishes to recover damages for emotionad distress must present evidence that a
defendant’s conduct evokes outrage or revulsion. |1d.
926.  Accordingly, the standard for whether damages for emotiond distress are appropriate is whether

the defendant’ s behavior is madicious, intentiond, willful, wanton, grosdy careless, indifferent or reckless.



Id. “[W]here mentd distress damages are dleged in connection with intentional tortious conduct, the
standard is whether the defendant’s behavior is mdicious, intentiond, willful, wanton, grosdy cardess,
indifferent or reckless.” Community Bank, Ellisville, Mississippi v. Courtney, 884 So.2d 767 (128)

(Miss. 2004) (dting Morrison v. Means, 680 So.2d 803, 805 (Miss.1996)). It is not enough that a
plaintiff didike adefendant’ sacts, a plaintiff must showthat a defendant intentiondly and mdiciousy sought
to do the plaintiff harm. Morgan v. Greenwaldt, 786 So.2d 1037 (124) (Miss. 2001).

9127.  Sill, evensuchademonstrationdoesnot, without more, create a poditive showing of compensatory
damagesforemotiond distress. A plaintiff who hasbeenintentionaly wronged without demongtrableinjury
is to be awarded nomind damages. Whitten v. Cox, 799 So0.2d 1 (116) (Miss. 2000). So, a plantiff
bearsthe burden of demonstrating a need for compensatory damages beyond nomind damages. |d. That
is, a plantiff may not recover damages for menta anguish unaccompanied by physica or bodily harm
without evidence of a willful, wanton, mdicious, or intentiond wrong. 1d. What is more, a plaintiff must
also prove that such damages were reasonably foreseegble. Id. at (119).

928. The Missssppi Supreme Court has examined amilar issues in the recent past. In Community
Bank, Ellisville, Mississippi v. Courtney, 884 So.2d 767 (Miss. 2004), the supreme court held that a
plantiff’ stestimony that he suffered stomach problems as aresult of loang his equipment and businesswere
insufficient to support a finding that a defendant’ s behavior was mdicious, intentiona, willful, wanton,

grody cardless, indifferent or reckless and did not prove any type of demongrable harm. Id. at (129).

Further, the supreme court held that the plaintiff’s evidence of mentad anguish was insufficient as a metter
of law. Id.

129.  InWilson, the supreme court held that, except for the plaintiff’ s complaint that she lost deep, was

upset, and had bad dreams, the plaintiff did not present sufficient evidence to support a judgment for
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emotiond distress damages 1d. at (136). Moreover, the supreme court noted that the plaintiff did not
present any evidencethat he suffered economic hardship, did not present evidencethat the defendantsdid
anythingintentionally witha foreseeable result of harmto the plantiff, and did not present evidence that the
defendants did anything extreme or outrageous. 1d.
130. Here thereislittle testimony among the record regarding Sumler’s emotiond distress. Sumler’s
wife, Detrice, tedtified that Sumler seemed stressed out and upset. Sumler testified that his co-workers
asked him where his Expedition was and whether it had been repossessed. Additiondly, the following
exchange trangpired:
Q. All right. Mr. Sumler, you were describing some of the effects this has had on
your life. How did it make you fee when East Ford threatened to send the repo
man to your house?
A. Angry, upset, embarrassed we had to get to that point, because | think it could

have easlly been avoided. But just embarrassed and hurt, anguish in my

household. And embarrassment, humiliation, just dl of the above. You nameit.

It was something we could have easily avoided with our same contract.
131.  Thus, Sumler presented evidence, through his own testimony and hiswife's, that he was stressed
out, upset, angry, embarrassed, hurt, and humiliated. Many of these quaities overlap. For example, one
may be embarrassed and humiliated at the same time. Likewise, one may be upset and angry, or even
upset and hurt. What ismore, Sumler failed to present evidence that East Ford intentionaly or maicioudy
sought to do him harm. Inlight of the precedent and the foregoing discusson, Sumler did not present a
questionof fact for the jury. Accordingly, weaffirm the circuit court’ sdecison to grant East Ford’ smotion

for adirected verdict.

1. SHOULD THETRIAL COURT HAVEDIRECTED A VERDICT FORTHEPLAINTIFFON
THE ISSUE OF FRAUD?
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132.  Theresolution of issue two renders thisissue moot. Sufficeit to say, wefind no error inthecircuit
court’s decison to deny Sumler’s motion for a directed verdict on the issue of fraud.

V. DID THETRIAL COURT ERRIN DIRECTINGA VERDICT FOR THE DEFENDANT ON
THE ISSUE OF INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS?

133. Because we hdd that Sumler presented insufficdent evidence of East Ford's intent to inflict
emotional distress upon Sumler, and Sumler failed to present suffident evidenceof damagesfromemotiona
digtress, thisissue, like issue three, is moot as a result.

V. DID THE TRIAL COURT ERR IN DETERMINING THAT THE ISSUE OF PUNITIVE
DAMAGES SHOULD NOT GO TO THE JURY?

134. Inthisfind issue, Sumler suggeststhat the arcuit court erred when it did not permit the jury to
congder whether punitive damageswere gppropriate. “Thetrid court, in determining if theissueof punitive
damages should be submitted to the jury, must decide whether, under the totdity of the circumstances and
viewing the defendant's conduct inthe aggregate, areasonable, hypotheticd trier of fact could have found
ether malice or gross neglect/reckless disregard.” Hurst v. Southwest Miss. Legal Servs. Corp., 708
So0.2d 1347 (116) (Miss. 1998) (internd quotations omitted). Thus, we may reverse the circuit court’s
decison to forego jury consideration of Sumler’s punitive damages clam if the circuit court abused its
discretion. 1d. at (110).
1135.  Section11-1-65 of theMississppi Codeaddressespunitivedamages. Accordingto Section11-1-
65:

() Inany action in which punitive damages are sought:

(& Punitive damages may not be awarded if the daimant does not prove by clear and

convincing evidence that the defendant againgt whom punitive damages are sought acted

withactua mdice, gross negligencewnhichevidencesawillful, wantonor reckless disregard
for the safety of others, or committed actud fraud.
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(b) Inany action inwhichthe damant seeks anaward of punitive damages, the trier of fact

ghdl fird determine whether compensatory damages are to be awarded and in what

amount, before addressing any issues related to punitive damages.

(0 If, but only if, an award of compensatory damages has been made againg aparty, the

court shdl promptly commence an evidentiary hearing to determine whether punitive

damages may be consdered by the same trier of fact.
Miss. Code Ann. § 11-1-65(1)(a)-(c) (Rev. 2002).
136. Inisue two, we resolved that Sumler presented insufficient evidence that East Ford acted with
actual mdiceor that East Ford committed fraud. Moreover, it isundisputed that Sumler did not alege that
East Ford acted with grossnegligence. Rather, Sumler raised dams for fraud and intentiond infliction of
emotiona distress.
137.  Further, Sumler presented insufficient evidence of compensatory damages. Pursuant to Section
11-1-65(1)(b), the trier of fact must determine compensatory damages before addressing punitive
damages. Because Sumler faled to present evidence of compensatory damages, it is impossible to
consder punitive damages.
138.  Notwithstanding the previous points, Sumler questions the drcuit court’ sdecisonthat East Ford
could not be hdd ligble for Knox’s fraud because East Ford had a written policy against that type of
conduct. Sumler suggests that the drcuit court ignored evidence proving that East Ford did not enforce
that policy and “turned a blind eye to improprieties.” We disagree.
139.  While Cumminstestified that Knox was supposed to record loandosngs to prevent fraud, and that
Knox failed to record loan closings, Cummins aso testified that he would have to fire dl of his employees

if herigidly adhered to that standard. Additionaly, Cummins testified that he could not acquire enough

evidence to unequivocally accuse Knox of fraud or forgery, or report Knox to authorities, Cummins,
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nevertheless, terminated Knox based onthe circumstantial evidence before him. Not only that, East Ford
required Knox to sgn an affidavit by which Knox swore he would not engege in fraud.

40. Asto East Ford's actions regarding its attempts to secure dternative financing, there was no
evidencethat East Ford attempted to do so mdicioudy or withthe intent to harm Sumler. Whiletherecord
did show that East Ford did attempt to mitigate its risk exposure after it discovered cases of employee
fraud, the record also shows that East Ford was able to secure favorable aternative dedls for every
effected borrower save Sumler. The record also shows that East Ford attempted to secure a more
favorable arrangement for Sumler than in Sumler’s origina |oan agreement, as evidenced by Wilson's
tesimony that he ingtructed East Ford employeesto do whatever it took to make Sumler happy. While
East Ford did expect Sumler to pay for the Expedition, no evidence shows that it acted mdicioudy or
intentionaly to harm Sumler.  Asit turns out, Sumler had to return an Expedition that he once intended to
purchase. Stll, Sumler drove that Expedition for sx months and never paid anything for his use of that
Expedition. What is more, East Ford did not repossess that Expedition at the end of that Sx months.
Instead, Sumler returned it.

141. THEJUDGMENTOFTHEHINDSCOUNTY CIRCUIT COURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING,C.J.,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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